the assistance of the Advisory Services provi '
provided by the ICRC aimed
rendering assistance to Staves in this important task 3

Professor N.L Mitra, in his present "

of the National Tribunals and .'ml:-m:tmnul :T::m Egrnl:iul;::pfn:?;:
repressions of International Humanitarian Law™ made g comprehensive
analysis on various issues, viz . role of ntional COUrs i Intérmaticn)
armed conflics, complementarity in the ILC Draft Statute and
cooperalion between national and international jurisdictions. At the
outset. he elaborated on the specific abligations that anse for States. in
the comtext of the four Geneva Conventions on International Humanitarian
Law  Acknowled that the difficulties of implementation under national
Irg.l_ﬁ:ﬂmu arise due to lack of procedurnl and evidential ules of
enquiry he proposed the stipulation under national legsslation of highe:
!-I:I.Ildll'd.t ur processual and evidential norms than tha exiss “mu:i:t
Humamitarian Conventons

Discussing the issue of complememarity as reflected i
in th
prunh.uhn_m of the Draft Statute of ICC, he was of the view thast lh:
reference 1o mﬁ*mrvmu, of trial procedures in trial national systems.
was too ambiguous o criterion for determining its transter to the
junisdiction of an international tribunal

ﬂn1hmntlhmmhmywh¢hhnﬂdhm
:nmm to decide on the effectiveness of the domestic legal system.
II:":“ ﬂhﬁ 1|'u1huqlh there existed a fragile consensus thar the
should the capacity to determine whether its jurisdiction
ﬂﬂh-u. \ concurrent prosescution by & State, o general dissansfaction
prevailed on the failure of the 1L.C draft vo clarify the standard that the
Proposed ICC must apply in resolving challenges, the appropriate time

a5 10 when enpes heard
nFl:'unF e b - &nd who should bear the burden

o

nis. he rased important conceptual and procediral issues 1o
ed at the future meetings of the Preparatory Commitiee.

~ Given the basic premise that the lack of effective instilutional

srranuements and absence of a complete procedural svstem for
Amn ntation constitutes the fundamental inadequacies of the
arian law rezmie, he expressed preference for the establishment
intermational criminal court. so as to ensure ceramty and
priess in the adminisiraton of humanitanan laws

 The presentations of the panehsis revealed a general consensus
Jior the estublishment of an independent and permanent International
Criminal Court, with a material jurisdiction broader in scope than whin

SENERAL DISCUSSION:

Following the presentations by the panefists, the floor was left

‘open for discussion.  The Delegates of 11 Member Countries- Syria,
Suden, Indin, China, Ghana, Islamic Republic of lran, Japan, Qalar.
Singmpore and Arab Republic of Egypt made statements on
their respective country positions and also addressed certain queries to

;fh anehsts More than 20 interventions were made by the delegares
and this section secks 10 provide an overview of the discussion that

y In hus response to & sugzestion made by a delegate. on the need
Mo provide {or reparation compensation to vietims of violation of
_ national Humanitarian Law Prof Sandoz drew distinetion hetween
Peparation for ‘violations of THL' and towards damage ensuing from the
- Bonflict itselfl Conceeding the wider jurisprudential guestions involved
. ind grven the fisct that the subject of reparation has only in recent years
- Been the subject of debate, it would be premature 10 pronounce with any

o
!
i

mality. on ths question

- In connection with the question as to whether the ICRC had
Bubmitted a briel before the 1C] on the ssue of the legality of use and
pagsession of nuclear weapons. Mr Sandoz was of the view that the
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ICRC s mandst e was linvted 1o the humanitarian issues and the legality of’
the possession of nuclkear weapons was a political question falling within the
domamn of disarmament & matter 10 be decided by States

As regards the clanficaton sought by a delegate on whether the
four Geneva Conventions of 1949 the two protocols of 1977 have
attmined the status of universality, Dr. Sandoz responded by drawing 2
distinction between customary international law and rules not having
reached the status of customary, intemational law  He was of the view
that the evolution of a rule into a customary prnciple was a matter to
be decided by Stares, and hence incapable of beng decided m abstract
He also mtormed tha the ICRC is undertaking a study on identifiing
such customary principles within the framework of international
humamtanan law.

In the hght of the views of the Preparatory Committee that
mtemanional humanitarian law applies to peace time situations (e ¢
cnmes agamst humanity), one of the Delegates had rmsed the question
whether imernational humanitanan law extends 1o peace hme situations
Responding 1o this query Mr Sandoz made a distnction berween the
concepts of “crimes aguinst humanity” and “war crimes”, and stated
that the principles of international humanitaran law by its inherent
character was applicable only in times of armed conflict, and not in

In response to the query of the Deputy Secretary General
Ambassador Dr. WZ. Kamil as to the necessity of establishing a
permanent internabonal court. as opposed 1o trial by adhoc tnbunals Prof
Abi-Saab, referred 1o the allegations generally encountered, that the
Security Council was “selective’ in constituting adhoc tribunals. On
the contrary such accusation may not arise if a permanent ICC is
constituted  Moreover, a single institution like the ICC could in the lony
n developmg the law cannot be guaranteed by different adhoc tribunals

Respondmg 1o the same query Prof N L Mura stated that “a
‘principle” of law when clanfied and claborated upon, qualifies 1o be
termed axa rule’. Based on this premise. that an ad hog tribunal (which
18
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_—__————"-—-m

o cedures) can innovate and deal with principles.
ot M’ammﬁ On the ather hand,
. I- ot criminal Court 1s a rule-onciit ed mstiiution (as witnessed in
'ﬁ:ﬁﬁlﬂ:mﬂllﬁ‘(‘] Suthinkukﬂudnmd:lﬂmghmht
— L hﬂu’ﬂmlhlnh!muhndnlﬁﬁl!’lﬂmrhﬂtmih

development of internanional crimunal Junsprudence

' the element of “selectivity” involved in the
stal ﬁﬁmmnrthmw ﬁ:nareﬁ:rrllhylﬁu
.h rmmﬂlmdﬂthtpmpamdmtmfl_rlff.hmdth:m
Tt selectivity’ was imberent i all domestic svstems and cannot be
M ed Given the options available so far either the State. the Security
sl o the Prosecutor are the three agencies wnilhhtuunﬂ:u;
’ 'm:mdfurlmmmnyamiuuudnmddwmum.

ponscious of the public interest, could perform that task.

Georges Abi-Sanh acknowledged the need to stnke a
o — mmmﬂpﬁsﬁuiuumwmmnfmw
e Towards this end, he sugzested that the ICC should bave jurisdiction
by on the hard core crimes. capable of bemng mvoked by the nyger
echanism i the core crimes have obtained a status of umversality.
' uch an arrangement would not be contested . The crime of aggfession
i:ihnpth: formulated as a special case wherein urisdiction can
e confierred by refermal of the Security Council Drawing o0 the analogy
of the successful working of the 1C1. he stated Idhll as far as the
R nendenc of the proposed 1CC m mmﬁumurﬂuumiﬂuﬁu
of 3 by the Secunty Council would be effectively countered

he role of ICRC in formulatng a code of conduct

' e :quum:l of prolifernting humanitarian OFLANZATIONS. ?':lr.
mdﬂgiﬂtnlhdﬂhﬂuﬂﬂunfmmhmnw
argRZaton: IERfmﬂdnmfumnhu:uniﬁndhmwkwg
e actors. Despite this. the ICRC, he informed had already

npuliminnﬂ*ﬂudrnmhi! subject

Responds query as to the criteria for dhistinguishing “grave
= and mE“h:nﬂm of THL, Prof  Abi-Saab described the

119



mrmwnrmmcﬁmuuruﬂmndinthtd
ate rafl statute of
distilled from the cumulative development uccltinn:: h:'cf?lm

resohutions nfﬂnﬁuui&nmﬂyﬁhhn' 1
Tokyo and other adhoc tribunals and (i) other multilateral treaties ﬁ

the ﬂl:lr!' o humanitarian law, Given the differences hetween the commion
lawcvil law approsch 1owards defining crimes he broadly identified
o critena to define “erious violations. (2) where an act is so OUt Fage D s
irespective of the quantity of persons effected and (b act which in fac
I8 focussed an a quantitatively laruer group

Prof Momtaz was of the view that the common Article 3 o the

149 Geneva Conventions could he taken a e )
distinction between the wrave b it 5 @ crilerin n:_‘u"::ukmg 4

TRENDS EMERGING FROM THE DELIBERATIONS:

Following is the summary of trends discernible from the

s m :jf delegates. on the various issues relating 1o the establishmen

A, Mode of Establishment

B, The l‘rhklpkuf{.'mplm:nurity

A dear definition of the pring
_ principle of complementarity was
Wb:l?:‘w m TlﬂTu reference to the principle in the
.dl-"fﬂ!" sy parag g tatute prepared by ILC, did not
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The prinaple of complementanty is derived from the soverelgnty
af States. The clear expression of this pnnciple, according, 10 one
delegation. meant working as far as possible within the confines of
existing crimmal procedures and regines governing extradition and
- mutual criminal assistance.  The achievement of balance in the principle
would command the wadespread acceptance of States which was
essential to the drft statute s effectiveness. Majonty of the delegations

yvoured o consensual approsch towards the application of the principle
: "mp’l:mmulty This principle was crucial and only undes
_exceptional circumstances, where no alternative could be found. would
Can 10 be called upon to fill the zap

Issues pertaining to Jurisdiction and Applicable Law,

The need for precision in the definition of the 10C's junisdiction
remienne mterioe was felt extremely for effecuve operaton of the Coun
s well as upholding the principle “mwlium crimen sime lege ™ The
role of the Statute, it was pointed out should be 1o set out the judicial
‘ echanixm for the prosecution of crimes, rather than to deal with the
 subsiantive defininons of cimes themselves. Majonity agreed that the
Jut of the court could be invited to the most serious crimes of
Cimternational concern. notsbly genocide. serious violation of the laws
- wnd customs apphicable 10 armed conflicts and crimes agamst humanity.
Q ne af the panelists noted that there was a danger of over-burdening the
- court with too many crimes on its list, the list should be such so that the
-~ eoun can work effectively. In the light of the claboration of the genenic
ore cnimes in the Draft Code of Crimes. some delegates called for
drawing up a priority hst 1o ensure prospects of effective prosecution
more viable

"
. Majority of the delegates expressed doubts as o the feasibisity
of including the crime of aggression  within the scope of 1CC
Highlizhting the difficulty of prosecuting individuals for aggression, it
- Was feh that confining the Junsdiction of the proposed Court to the hard
- Core crimes, would expedite the consensus required for the establishment

0f the ICC. One delegate also pointed out the necessity 1o formalize an
~ organic link between the ICC and the Draft Code of Crimes

ey
[
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0, 1CC and its Relationship with the Security Council

Severnl delegations pointed our that the inherent junsdiction
envisaged for the 1CC upon referral by the Security Council {Artiche 23
of Draft Siatute) would cloud the objectivity and independence of the
ICC and hence, not in the interest of developing a uniform. non-
discnmnatory, and impartial international cnmimal justice system. The
need to preserve the autonomy of ICC was stressed in the heht of the
fact that -

fal the cou 1 had to deal with imndividuals, and
(b)  the subject-matter of its junisdiction were crimes.

Given the judical character of its mandate any role for the Secunty
Council would ntroduce a political element, which would result in
undermimany the assduously crafied thgeer mechamsm which s based
on the consent of States. This, in his view would run counter to the

basic philosophy of complementarity, devised 1o preserve the
wnsdicton of national legal systems

E Procedural issues

According to many delegates. procedural 1ssues were
fundamental to ensurng fairness of the count's procecdings and the
adequacy of the protection accorded to the accused  Delegations pointed
out that the role of a Prasecutor. surrender of the accused by States
wanmy of nabonal jurisdiction were crucial ssues and therefore. needed
10 be sertled on the basis of a broad consensus  Some delegations also
sought that extensive rules on pre-trial investigations be left 10 the courts
of the complainant State. More clarity was needed with regard to the
velationship between investigations. arrest and pre-trial detention by
the court and by a State party rendering judicial assistance. In the view
of one delegation the personnel of ICRC required adequate protection
1o carmy out thewr humaniianian duties, and hence should be exempred
from having 1o testify before the court on events they might have witnessed
while discharging their humanitarian functions.

As to the implementation of inlmﬁup:l humaritarian . hd‘:r
ity prevailed as to the following two objectives, (i) ; wi
aition of international humanitarisn law n n:h:inls an lmn“l:._
gvic and military authorities at the national lm_:’l. und (i) enactment 2{
o leslations for the prevention and pumshment of .wrl:nlm!nm
[HL Views were expressed on the necessity 1o see the institutians of
wnal Huﬂmummﬁrpmdmmuuﬂ and apohitical and

urge them 1o watch NGO's trying to use their special status for purposes

= pther than HmaLAN AN AsSISLance

Jim the above said substantive issues, all delegates weie
—— 3:::!:;':11&& to actively participate in the pmr;nndmm of the
1 B EPCOM to ensure the articulation of the common migresis of the
b 3 \ Sates. in the drafting of the Convention leading to the
Bt of an International Criminal Court.
proceedings of the Special Meeting. were presented in the
ﬁmuf?mpnﬂhythﬂ:ppﬂrlwrh’h Mahmoud Allam. to the seventh
of the thirty sixth session Drawing on the proposal advanced
 the representative of a Member State that the AALCC Secretariat
consider convening an inter-sessional meeting of a_ group of experis to
debate the issues relating 1o the establishment of an md_upnn:lnu ICC ns
st of its Work Programme he sai that the Commitiee may wish 10
Hﬂﬂ this proposal and reflect it in x resolution'decision that it may
ﬂnpl Itmﬂmmﬂmmﬁdﬂwmmm mpm:::
'HmimchEEFEﬂMfwthﬂctqd_tqhmm r
" mestings thereofl. He concluded on an optmistic note that the pace o
'mmmrmnmmmmﬁmmwmh;:ﬁ
indicative of the fact that the in-te.-rnmmfll _mmnﬂy 18 wullhi_::h IL i
wards establishing an international criminal jurisdiction w s
also have competence over violations of the principles o

aational Humanitanan Law
im his br Secretary
bl:ﬂll!ﬂl’lﬂlmhﬂhnlflddrﬁill'lUrdﬂ
Emcmlhul::{apl Counse! of the United Nations. M:Huurgrmt:
w:usmﬂmm.mmurum t

negotiat vened in Rome on
final 1 nnnnhﬂ{‘f:wumq:_n:m_dtub:m lome
15th June 1998 Recalling the contribution of AALCC to codification
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(ii) Decision on the “Inter-Related aspects Between
International Criminal Court and International
Humanitarian Law®™

(Adopted on 7.5.1997)

Fhe Aseane-Afracan Legal Comliative Committee At s Thiry-
Sesvnwr

 Having considered Doc No. AALCC/XXX VI Tehran97/SP 15
i the Special Meeting on Inter-Refated Aspects Between International
Crinunal Court and International Humanitarian Law.

~ HMveeig heard the comprehensive statement made by the Deputy

Having heard afvo the statement of the Representative of the
onal Commuttee of the Red Cross,

fxpresses its appreciation to the Government of the Islamic

Republic of Iran for hosting the Special Meeting on the Inter-Related

Aspects between the Internanonal Criminal Court and International
Humananan Law with excellent mrrangements,

{'nzes the Member States 1o take part actively in the forthcoming
Commettes Meetings on the establishrnent of an International

l { rgex the Member States to take eflective measures 1owards
“implementation of International Humanitarian Law at the national levels,

Directy the AALCC Secretaniat 1o moniter the outcome of the

_.‘&lpﬁrl:uw Committee meetings to be held in New York and to report
‘1o the Thirty-Seventh Session.
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(iii) Secretariat Study

Inter Related Aspects between International
C riminal Court and International Humanitarian Law

The Asian Afiican Legal Consultative Committee { AALCC) with
msed a one day Special Meeting on the inter-relared aspects
veen International Cnminal Coun and Internancenal Humanitanan
Thus Special Meeting was held within the framework of the 36th
Session of the AALCC  The objective of the meetng was to take stock
f the recent developments concerning the establishment of an
Intermnational Crniminal Court and consider some of the major issues
associsted with the implementation of Internatonal Humanitarian Law.
‘More specifically, the Special Meeting examned the measures to promuote
implementation ot the nanonal level and examine recent developments
soncerning the repression of war cnmes. from the view point of Member
States of the AALCC.

cts of Humanitarian Law

Humanitarian Law is the law of humanity It is that portion of
ernational law which is inspired by a feeling for humanity and is
sred on the protection of the mdrvidual in time of war International
Humanitaran Law, the most human of laws. 1s humane law, belonging to
every place and penod. and comprises the totality of the imternational
legal provisions which ensure respect and tulfillment for the human
person  The expression international humanitaran law applicable in
armed conflict means international rules, whether customary or codified,
: ch are specfically mtended to resolve humanitarian problems ansing
Mrom mternational or non-mternational armed conflicts and which, for
bumanitanan reasons, limit the the nght of parties to a confhict 1o use
he methods and means of warfare of their choice or protect persans and
that are. or may be, affected by conflict. The expression is often
_ilhmﬂdm sternational humanitarian law” or “humanitaran law ™
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Clearly, iternational humamtanian law deals evention
war crimes and is principally codified in the 1949 tirr:-nr“: llfr'::mhmu:
the two Additional Protocols of 1977 It is now generally accepted by all
concemed that the protection of human rights standards and the protection
mhmmummmrﬂumnmmmuﬁumhu_p-uuﬂmndpm
and comcems |l.,ml|_l'|:|¢-l'llﬂ'll'1.mnd1hl Article 3 of the Geneva Convention
constitutes @ munmum standard which is 1o be respected equally under af
whﬂﬂumm&uﬂhﬂumﬁn Thas rsrasrwim standar
containing fundamental rules of humanity should be restated and reenforced
It is of prime irwnnmeﬂuih:hmchmnﬁgln:.nﬂ bumanitarian
mhm In this connection. it may be noted that the Unite
Natons Decade of International Law has underlined the importance of
mwmrﬂrthwhﬁphd'mmmﬂrdmum
states to become parties 1o existing multilateral reaties

Humanitarian Law 15 8 Protective Law

» Humanitarian law is, like the law of human ri 15, & protective
r:m;nhnmq- !.-w. Itcomprises rules applicable to all ﬂ'%:nemszfnxim
States, mlmtul:f and public or private entities It constitutes the masi
complete expression of the joint and several responsibility of all States
W ensure that it is respected, since States must not only apply its rules
but also ensure their application  This law mspired by compassian,

J:m becoines. upon implementation, very strict law of universal

It is now increasingly realized that internation '
al humanitanan
m has imany roots and its connections wo far bevond luman ri gl-:ts and
law of Warfare and that there exists @ close relanonship. between

IHL and the law of dissrmament o RIS © |
ontrol ' While defimng the
Purposes of arms control four aspects have been pointed out, !-n-: t-:il

'F Kalshoves = Arms. Armaments
aned Fveriationg] Law™
V21 Reocucil descoury 11, 187 (1988} F, Ralshoven,
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reducing the likelihood of war. (ii) reducing the suffering and damage in
the event of war, (i) reducing expenditure on armaments, and
{iv) contnibuting to conflict management by providing a framework for
pegotiation between opposite sides, by reducing suspicion and by

epierally contributing to an mtmosphere conducive 1o relaxation of

II-

A :!._II [} a0 Propeose NG ENsures D TWne [Ncii nac

The guiding spirit in all the Conventions is the directive that the

defenseless should receive humane treatment, the wording in each case

being to the specific categories of persons covered by  the
“anvention Article 12, of the First Convention reads.

They shall be treated humanely and cared for by the pany to the

conflict in whose power they may be, without any adverse

distinetion founded on race. nationality. religion, palitical

apinions, or any other similar criteria. Any atiempts upon their

lives. or violence to their persons. shall be strictly prohibited,

in particular, they shall not be murdered or exterminated,

subjected to torture or to biclogical experiment. they shall not”
wilfully be left without medical assistance and care, nor shall

conditions exposing them 10 contagion or infection be created.

~ Only urgent medical reasons will suthonze pnianty i the order
of trearment to be administered. Women shall be treated wath all
‘Consideration due 1o their sex”

Article 12 of the Second Convention, relating 1o war a1 sea.
micle |3 of the Third Convention, relating 1o pnsoners of war, and
Artcle 27 of the Fourth Convention, relating to civihans, are similarty
Worded  Additional Protpeol | contains an extensive provision on the
ment of persons in the power of a panty 1o the conflict. Article 75 of
Section 111 entitled “Fundamental Guarantees”, reads like a condensed
‘Version of the Declaration of Human Rights, framed for the special purpose

Review of the Red Cross (1 958), 4%1-492
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of war  Under Article 7% of Additional Protocol |, which imposes a
comprehensive ban on discrimination. all persons i the power of one
of the purties to the conflict ‘shall be treated humanely in all
cwcumstances  They must empoy the protection described in the article
withow any adverse distinction based upon mace, colour, sex, language,
religion or bebef poliical or other opinion. national or social ongm.
wealth, birth or other status, or any other similar critena™  Ulnder Article
75 for instance, it is prohibited to commit violence to the life, health or
phvsical or mental well-being of persons, in panicular murder,” with
special emphasis on the ban on torture of all kinds. whether physical or
mental Torture is without exception fortwdden by each of the four Geneva
Comvennons

uricatsie of Humanitarian |

Humanitarian law is applicable in the circumstance of an armed
Conthict * The Conventions apply as soon as the armed lorces of one
State find themselves with wounded or surrendening members of the
armed forces or civihans of another State on thewr hands, a5 soon as they
detam prisoners of war or have actual control over a pan of the temiton
of the enenmy State, then they must comply with the relevant Convention
The mumber of wounded prisoners, the size of the terntory occupied are
of no account, snce the requirement of protection does not depend on
quantitative considerations * |HL ceases 10 have any effect when the
armed conffict is over, that s to say. the mdividual Convenfion ceases
10 be apphicable once there are no pending wssues relating 10 its subject
matter and all the humanitarian problems it encompasses have been
resolved  In practical terms, this means that all prisoners of war have

been vepattited, all crvilian internees set free and all occupred termones
liberatred

* Firs. Second and Third Comentions. Anicle 3-
Fowrih Convemion, Article
* o m particular the Geneva Com cntions of 12 Augist 1949, commentary published

vindet the generl edilorsiip of Jean Piciel. Articke 2 Common 1o all Geneva
Comentions
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best gusrantec that [HL will be applied clearly Ties in the
— 1::“" by States for the basic maxam pacta sunt servanda By
& oy accepting the Geneva Conventions and in the case of some. by
= dine 10 their Additional Protocols, States have undertaken to ensure
b instruments are respected by everyone under thewr nu'lhnm].
- nective of any express ruling on the subject in the Conventions

ﬁﬂkhLWﬁHhtﬂlﬂﬂﬂﬂlﬂﬂfﬂWﬁﬂhﬂiﬂﬂﬁ'Tﬁ:Higﬂ
- qutractn; Parties undertake to respect and to ensure respect for the
et Convention in all circumstances

Sf Interpational Humanytana

humanitarian law has two branches, the law of
l:rﬂnﬂumrd 1 nthmpulymull:dudth:hwner
“he lew of war The former tends fo safeguard military personnel
cered M’mmnﬂtﬁiﬂgpﬂtiﬂm The
e tmuwufwdummmﬂrfuﬂmmm
1 the conduct of operations and limuts the choice means
The mn:yﬂnmndm- but distinct - and they are mutually
‘ ZilF Tuguhu‘lhqmyh:nlhd‘mm law

Jumanitanan [ reatis:

The principal IHL treaties are ; |
{1 Guuntumnﬂiunﬁ:ﬂﬂhnﬂiuﬂrmnﬂhetumrnm
nl'tluwm-hdmﬂﬁnkhﬂnudhmﬂhlh Field

{Convention 1) of 12 August 1949

(2} Geneva Convention for the Amehoration of the Condition
of the wounded. sick and shipwrecked members of Armed
= Forces at Sea (Convention 11) of 12 August 1949,
= : M
hmﬂlimﬁhlldhﬂuﬂl,amﬂ-ﬂlhml
position of # hars dc combat if () he is in the power of an adverse party. (1) he
E mmummummmmkhdmmm
0f is aelserwise (ncapacitated by wounds or sickuess. and, therefore. is incapablc
‘of defending himsclf. provided thus in any of these cases, he abstains from amy
il act and does nut atempt 10 Sxpe
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